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Preamble

Marcello Sacco
Leeds University Law School, UK

This collection was edited in November 2018. As of this month, everyone
might share at least two ideas about Brexit: it is an important challenge,
and it will be somehow sorted out. Although agreeing on these two
statements, the general public still seems to both underestimate the
complexity of the issues arising from Brexit, and reduce the dimension of
Brexit to few matters such as immigration, which in turn is only one
among a long list of important issues. As Brexit day is approaching, people
seem to share increasing tension and pessimism that may be summarised
by the rumours about possible shortages of food, closure of harbours, lack
of medicines, and civil unrest. In order to address the complexity of Brexit
and the concerns of people, the aim of this collection is twofold: on the
one hand, it tries to depict the real dimension of Brexit; on the other hand,
it tries to purport the idea that there is a way forward.

The real dimension of Brexit can be appreciated only with the awareness
that this process will affect almost every aspect of contemporary British
society. This consideration is valid both for suppositions on advantages
from Brexit and for predictions of inconveniences from leaving the EU.
This because even if the majority of British citizens will carry on as usual,
the rules behind their usual habits will be largely affected by Brexit.
Indeed, as for every EU Member State, the UK legal framework is
permeated by EU legislation, which would need to be substituted by
national legislation covering national matters and international issues. In
this second case, the legislation may take the shape of international
agreements, which take time to be prepared and ratified. This is why
people fear food shortages: not because of any international sanction,
rather due to the absence of rules that promptly and efficiently substitute
the EU ones that are currently in force.

In order to avoid any legislative vacuum, ones think that the conclusion
of a withdrawal agreement with the EU before March 2019 seems to be the
best solution. However, also the withdrawal agreement would be only a
temporary patch as the UK will have to reassert its international stance.
This will take a lot of time because the position of the UK in the
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international context does not depend on the UK only. This depicted
international dimension of Brexit sometimes shadows the national side of
the issue. However, this aspect is not less serious than the previous one,
starting from the common concern about the substitution of the
currently-in-force EU law. Also in the national context case, ones suggest
that a great repeal bill may solve the issue by including the EU law into UK
legislation. However, this seems to be just another patch because, for
instance, every single legislative act will have to be adapted in order to
substitute any mentioned EU institution with the new-appointed UK
bodies. In addition, a certain extent of such EU retained law will probably
need to be substituted due to its intrinsic supranational scopes. These
processes need time and a scheduled political agenda. In order to support
this kind of processes, the chapters of this book try to depict practical
steps to approach the analysed issues.

Such general concerns are common issues when dealing with all the
matters related to Brexit, some of which are the focus of the chapters
included in this edition. In order to depict the real dimension of Brexit,
this project is a multidisciplinary collection seeking to discuss the broad
pervasiveness of the ongoing process. The areas of the included
disciplines are: social sciences, national and international law, and policy.
In reading the chapters of this multidisciplinary edition, the readers might
be interested in specific topics as well as exploring their inter-
disciplinarity and trans-disciplinarity. The exercise to connect one another
the explanations included in different chapters may allow the reader to
frame Brexit into its correct broad dimension. For instance, while editing
the collection, I found an interesting post-Brexit link, among others,
between the chapters introducing the possible choice of non-UK courts
for international disputes with the chapter about the Erasmus
programme. On the one hand, every chapter addresses a different matter
and describes its background, explains the challenges posed by Brexit, and
suggests possible ways forward. On the other hand, their contents are
interconnected as it happens with every facet of our society. Lastly, while
the following chapters consider different issues to frame both the origin
and the impact of Brexit, this preamble aims to make a short reflection on
the starting point of Brexit, which is the referendum that took place the 23
June 2016. After more than two years, the referendum is still present in
political discourses for two reasons: the first reason is its result, and the
second reason is a common feeling that such democratic instrument has
somehow failed. While I acknowledge the result of the referendum, I
would like to try to reason about the democratic nature of the instrument.
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The possibility of citizens to express their vote, either in a referendum or
in any kind of election, is meant to be a milestone in every democratic
system. However, it may be time to reflect on the real effectiveness of the
exercise of the vote as a democratic instrument. I have three main
concerns: the first concern is about the idea that in democracy the
majority wins, while it seems that often the minority prevails; the second
concern is about the possibility of citizens to vote freely, while it seems
that often they are manipulated in their choices; and the third concern is
about the acceptance of the vote, while it seems that often this is
disregarded. There are several samples all around the world where the
legitimate vote of people may be accompanied by such kind of concerns.
The worldwide scandal of a social network selling the data of people to
manipulate their political choices should introduce the doubt that the
reflection of this preamble may be legitimate at least. Although, in this
preamble, Brexit represents the occasion to reason about the democratic
effectiveness of the exercise of the vote, the raised concerns seem to be
common issues among modern democracies. Thus, the following
reflections aim to suggest a way forward Brexit that may include a deep
analysis of our democratic systems in order to guarantee citizens the
exercise of a real democracy.

My first concern is about the idea that in a democracy the majority wins,
while it seems that often the minority prevails. In 2016 the population of
the UK was 65.6 million, with a growing trend. Not all these people were
entitled to vote as some of them were underage and others were residents
but not citizens. In addition, almost 5.5 million Britons lived abroad,
which causes a total amount of almost 71.1 million people with a
presumed right to express their vote in the Brexit referendum. However,
only 46.5 million people were allowed to vote, and the difference of 24.6
million individuals represents the UK citizens and residents excluded from
expressing their choice. These individuals were British young people,
immigrants (only those from non-Commonwealth countries) who moved
in the UK, and expats who proudly maintained their British citizenship for
more than 15 years. These excluded ones will be probably the most
affected by the referendum’s result, but they had no voice on it. So the
electorate was 2/3 of the whole number of UK citizens and residents. As
the turnout was 72.2% of the electorate, it represented 47.2% of the UK
citizens and residents. As 17,410,742 electors voted to leave, it can be
argued that 24.5% only decided for everyone. In spite of this, the Brexit
referendum is legitimate and valid. In addition, as said, the same concern
about the democracy of numbers could arise from several non-UK
samples. For instance, in 2017 the current French President obtained 24%
of the electorate’s votes at the first round (8.7 million), which is only 12.9%
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of the 67.2 million French inhabitants. Looking at Italy, which has a
different electoral system, one of the two parties that support the current
Government in 2018 obtained 17.4% of the electorate’s votes, which is 5.7
millions as 9.4% of Italian inhabitants. Also in these two cases, the
elections are legitimate and valid. Before criticising any electoral
legislation, my concern is about the fact that our democratic systems’
suffrage regularly excludes almost 1/3 of citizens and residents. Therefore,
the right to vote seems still far from being universal and able to guarantee
democracy.

My second concern is about the possibility of citizens to vote freely,
while it seems that often they are manipulated in their choices. In 2016,
the general understanding of Brexit was limited to a series of slogans.
Indeed, immediately after the referendum, the leave campaigners
admitted that there were no plans behind those slogans. They had three
major points to pursue: national sovereignty, immigration, and money.
These are good points indeed, no doubt about the fact that any country
should think carefully about them. However, the key is that titles should be
followed by programmes to properly understand the extent of any issue.
On the contrary, when slogans are so effective for the political campaign,
programmes seem to be left aside. There may be several reasons why
people do not ask for programmes. The first reason is that slogans may
touch human feelings so intensively that people simply rely on them.
Indeed, “Take Back Control” had such a power. The second reason is that
there is a lack of familiarity with direct-democracy instruments because
our democratic systems are mainly representative. Indeed, in the UK, they
had 3 referendums in 41 years. Thus people may have simply relied on the
slogans of their representatives. The third reason is linked to the massive
use of social networks that on the one hand increases the slogan-effect,
and on the other hand is subject to either non-ethic or even illegal
manipulation. Other than from social networks, the manipulation of the
referendum on Brexit had several sources, as UK Judges have recently
agreed on. In addition, as said, similar concerns may arise from non-UK
samples. Thinking about slogans, the current US President won thanks to
a series of incredibly effective slogans like “Americans First” and “Make
America Great Again”. The former slogan has been meant to be so effective
that it has been exported, in Italy for example. Italy is worth a mention also
about its 2016 constitutional referendum when Italians did not vote on the
topic itself but against the Prime Minister, who resigned after the negative
result. On the one hand, people followed the misleading message of the
propaganda; on the other hand, Italians are not familiar with the
instrument, and they may have used the occasion offered by the
referendum to express their opinion about the Prime Minister. Although
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legitimate means, my concern is about their effective democratic extent
when electors are not consciously and fully aware of their vote’s
implications.

My third and last concern is about the acceptance of the vote, while it
seems that often it is disregarded although democracy does not mean free
vote only, but also acceptance of any legitimate result. On the other side of
the spectrum, only 24 hours after the Brexit referendum a petition was
launched on the official petition website of the UK Government and
Parliament in order to ask for a second referendum. It reached more than
4 million signatures, which seems to be the biggest support the petition
website has ever seen. As one may imagine, other petitions were
immediately started to ask for a third referendum in case that the second
referendum had been authorised. So far, all these kind of petitions have
been rejected. However, the idea of a second referendum is still present in
the national and international political debates. Is it democratic that
people do not accept the result of a democratic referendum? On the other
hand, is it democratic to ignore the democratic request for a new
referendum? What seems certain is that the agreement on a second ballot
presents the risk to start an endless story. On the other hand, numeric and
manipulative concerns may have some right to ask for a new referendum.
However, the result of the Brexit referendum was ratified by the UK
Parliament, which guaranteed on the legitimation of the result. Also, the
UK Courts, as said, are sanctioning leave campaigners for illegal
propaganda without further discussing the result of the referendum.
Therefore, everything seems to be legal and legitimate even if ones do not
accept the result of the ballot. In addition, as said, similar concerns about
the acceptance of the vote could arise from other samples. For instance, as
the legality of the Brexit referendum is acknowledged, and the UK is
leaving the EU, the opposite happened with the referendum in Catalonia
to leave Spain that was disregarded because local people were not allowed
to vote for their independence. Two situations have been depicted: one
where citizens do not accept a vote, and one where the government does
not accept a vote. Additionally, there is a third situation when the result of
a ballot is accepted but suddenly called into question due to unexpected
social changes. For instance, Scottish citizens in 2014 voted to remain in
the UK, but in 2016 they opted to remain in the EU. Also, Gibraltar had two
sovereignty referendums in 1967 and 2002 when they decided to fully
remain in the UK, but in 2016 they voted not to leave the EU. The case of
Gibraltar is particularly emblematic due to the almost unanimous results
of the three mentioned referendums. It seems difficult to predict what the
next steps of Scotland and Gibraltar will be. In spite of this, my concern is
that the non-acceptance of a democratic vote may affect the democratic
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extent of the exercise of the vote itself. This might bring intolerance and
civil unrest. However, it seems fair that the result of a ballot be
democratically contested after that the social situation has changed.

To conclude, I strongly believe that any democratic expression that
comes with any of these three concerns represents a failure of
contemporary representative and direct democracy. Representative
democracy is failing because political propaganda seems often empty.
Everything is summarised into slogans, which may become programmes if
and only if one wins. Electors realise that their representatives may not
know what to do only after having elected them, having trusted electoral
slogans that were manipulative rather than argumentative. Direct
democracy is failing because people do not know how to use it. In part,
this is people’s own fault when not interested enough, but in part, they are
the victims of the system. A way forward in this situation may be that
people be more socially active and engaged, and that politics give
objective instruments to allow such activity and engagement. In two
words, our society should develop a new paradigm of participative
democracy. Participation may support citizens in expressing their vote
during direct democracy occasions, and it may support democratic
representatives in taking their decisions. There are several ways to foster
participative democracy. In Switzerland, for instance, they have almost 10
referendums a year. This means that citizens are both engaged in
promoting campaigns and familiar with the instrument of referendums.
Another interesting participative tool is peer review, which occurs when
draft documents are published in order to receive feedback that may be
useful to write the final version of the documents themselves. The
European Union offers good examples of participative policies that aim to
involve civil society representatives. Unfortunately, what is happening
with Brexit is the opposite. Indeed, the current picture shows the
legitimate Government and Parliament that want to exercise their
representative prerogatives in deciding on the withdrawal, and citizens
that want to exercise their legitimate direct prerogatives in having the final
voice on the agreement with the EU. Both claims seem to be individually
legitimate, but there is an evident lack of cooperation between the two
sides, which in turn would be very useful at the moment. Participative
democracy would mean that the Prime Minister publishes everything she
has asking for feedback rather than simply sharing a final document
suggesting to take it or leave it. On the other hand, it would also mean that
citizens ask to take part in the process rather than to be the final judges of
a document that would be hard to understand without having been
previously involved into its drafting. In this direction, the idea of editing
this collection is first of all an attempt to be part of the process, to
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participate, to give a contribution to solve Brexit for the better, without
judging anyone.

In order to conclude this too long preamble, I would like that a positive
outcome from Brexit be a participative-democracy shift. Participative
democracy fosters active citizens, while a negative populism just fires up
the mass. I am not sure about the direction in which the recent pro-EU
march in London walks. Whatever it is, my personal feeling is that people
marching for a new referendum is also due to an underlying general
sentiment of democratic failure. I am quite sure that any result of the
referendum would have been willingly accepted if the campaign had been
more transparent and participative. However, the issue is that also a
second referendum on the same topic in two years would probably mean
a democratic failure at this stage, especially because the current
democratic situation has not evolved into a new participative dimension
yet.
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Chapter 1
Brexit and the Emergence of Nationalist
Narratives in Europe: Creating a New

Narrative for the European Union

Sanja Ivic
Institute for European Studies, Serbia;
Institute of Applied Ethics, University of Hull, UK

1.1 Abstract

Brexit puts into question the idea of European identity and values as Brexit
decided that British is not necessarily synonymous to European. Britain’s
decision to quit the European Union is a seismic moment for Europe as it
points to the reality that nationalist political paradigms and discourses
became European reality and put into question Europe’s supranational
nature. Due to various types of crises the European Union is coming back
to the ideas of nations, nationalism and binary oppositions: we/they,
European/non-European, national/postnational and so forth. European
identity and values on which European integration is based (common
values, freedom of movement, no borders, multiculturalism, tolerance,
solidarity etc.) are put into question. Brexit reopened the gap between
liberal (postnational) and conservative (nationalist) approaches in Europe,
the European left wing and right wing politics, as well as the old gap
between the East and West in Europe. This inquiry explores the emergence
of modernist, nationalist narratives in the European Union in the time of
crisis, which put into question postnational narratives on which the idea
of European integration is based. It also offers the outline of new
narratives for the EU, on which the postmodern idea of European identity
should be founded.
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1.2 Introduction

The European Union is founded on shared narratives' which represent the
main European values which enabled creating European identity whose
main function is to unify the peoples of Europe. According to Paul Ricoeur,
it is impossible to imagine a culture without narration.” The same can be
argued about a political community, such as the European Union. The
European Union and narratives which it advocates should be perceived as
dynamic, not static. Indeed, it seems that EU narratives are moving from
emphasizing the significance of peace in preventing conflicts after the
devastation of World War I, significance of the development of a
common market within which free movement of labour, capital and goods
would be possible,4 the development of human rights and the concept of
citizenship at Community level,’ to optimism in the 1990s when the EU
“was seen as an entity always moving forward, always striving for more
integration, both in terms of new members joining the club and of more
institutional solutions that made sure that more and more competencies
were transferred from a national to a supranational level”,® up to
contemporary nationalist narratives which stress the importance of
border control and other nationalist categories which will further be
explained in this inquiry. Europe has undergone many changes since the
Treaty establishing the European Coal and Steel Community (Treaty of
Paris), which established the European Community in 1951, to the Treaty

! Paul Ricoeur states that it is the plot understood in the broadest sense as a
synthetical, configurative and integrative tenet of creation of “discordant
concordance” of the work of narrative (Paul Ricoeur, Time and Narrative (Vol. 2,
University of Chicago Press 1985) 14). Ricoeur emphasizes dominance of human
need for Apolonian principle of order over Dionysian fascination with chaos.
According to Ricoeur, entire communication is based on narrative.

2 Paul Ricoeur, Time and Narrative (Vol. 2, University of Chicago Press 1985)

* The European Union has emerged from the desire of European peoples for
providing a new future in which mass conflicts between nation states at the
continent of Europe will be prevented.

* six European countries - France, the Federal Republic of Germany, Belgium, Italy,
Luxembourg and the Netherlands - unified on 18 April 1951 by signing the Treaty of
Paris and forming the European Coal and Steel Community.

> These narratives emerge with the rights promoted by the Treaty of Rome, which

was signed on 25 March 1957.

® Marcelo Gongalo, 'Ricoeur and Patocka on the Idea of Europe and its

Crisis' (2017) 9(2) META: Research in Hermeneutics, Phenomenology, and Practical
Philosophy 509



PAGES MISSING
FROM THIS FREE SAMPLE



Index

A

administration, 110, 213, 216,
218, 219, 234, 236, 249, 351,
366

arbitration, 107, 349

Austria, 7, 14, 198, 271

B

bilateral agreement, 91, 176, 366

border conundrum, 130

Brexit negotiations, 113, 119,
122, 283, 357, 369

British Council, 90, 93, 102, 109

Brussels Convention, 267, 268,
269, 271, 272, 273, 274, 275,
289, 349, 350, 354, 364

business, 232, 240, 243, 247

C

choice of court, 259, 260, 264,
279, 280, 291, 292, 294, 351,
356, 357, 362, 363, 364, 366

choice of law, 256, 259, 264, 270,
274, 283, 296

citizenship, xi, 2,9, 14, 17, 18, 19,
20

civil law, 186, 189, 192, 194, 196,
197, 290, 293, 298, 299

common law, 111, 186, 188, 189,
190, 192, 195, 197, 208, 211,
216, 224, 266, 275, 283, 284,
287, 290, 293, 298, 299, 359,
367

comparative law, xviii, 91, 94,
101, 107,111, 112

competition law, 162, 164, 167

conflict of law, 359, 361, 367

Constitutional Law, 110, 111
copyright law, 185, 186, 187, 188,
190, 191, 192, 193, 199, 200,

201, 202

cross-border insolvency, 208,
210, 230, 232, 233, 239, 247,
248, 250

customs border, 122, 124

customs territory, 126, 127, 128

D

Democracy, 18

Denmark, 7, 259, 287, 288, 289,
290, 292, 298, 354, 363

direct taxation, 307, 308, 309,
310, 311, 320, 321, 329, 330,
331, 340

E

education, 89, 92, 93,112, 113,
137,187

employment, 16, 20, 90, 95, 102,
103, 104, 106, 108, 113, 256,
259, 291, 314

environment, 135, 154

Environmental Law, xix, 135

European Commission, xviii, xix,
8, 14, 15, 16,17, 18, 19, 20, 97,
105, 113, 139, 141, 145, 225,
262, 266, 277, 278, 287, 289,
298, 333

European Community, 2, 347

European Council, 6, 123, 261,
355

European integration, 1, 3, 10,
347,349

European Parliament, 17, 123,
143, 208, 310



376

F

foreign judgment, 349, 356, 361,
367

foreign law, 90, 95, 100, 112

France, xvii, xviii, xix, 3, 7, 8, 13,
92, 96, 103, 126, 165, 188, 191,
193, 199, 202, 243, 271, 276

free movement of capital, 311,
317, 318, 327, 330, 331

free trade agreements, 176

freedom of establishment, 310,
315, 316, 317, 318, 321, 324,
327, 328, 331, 337

freedom of movement, 1, 16, 20,
229, 255

G

Germany, xviii, 6, 8, 13, 92, 96,
103, 165, 192, 198, 199, 231,
243,244, 271, 276, 286

globalization, 12, 162, 169

H

hard Brexit, 257, 262, 309, 331,
332, 333, 336, 337, 339, 340
Human Rights, xvii, 98, 101, 368

I

identity, 1, 2, 4,5, 6,9, 10, 12, 14,
15,19, 20, 21

immigrants, xi, 3, 4, 9, 20, 21

immigration, ix, xii, 3, 10, 11, 13,
20,21

industrial policy, 161

insolvency, 207, 208, 209, 210,
211,212,216, 217, 219, 220,
221,222,223, 224, 225, 229,
231, 232, 233, 234, 235, 236,
237,238, 239, 240, 241, 242,
243, 244, 245, 246, 247, 248,
249, 250

Ireland, xvii, 108, 119, 120, 121,
122,123,124, 125, 127, 128,
130, 136, 148, 149, 152, 211,
231, 354, 357

Index

J

judicial cooperation, 348, 350,
352, 356, 359, 361, 362, 366

jurisdictional rules, 351

jurisdictions, 107, 109, 110, 136,
147, 150, 153, 197, 276, 327,
328

L

language, 6, 90, 93, 94, 95, 96, 97,
98, 99, 100, 106, 108, 109, 110,
112,113, 222, 223, 286, 333

language and legal skills, 100,
113

law students, 90, 93, 94, 95, 97,
100, 106, 109

lawyers, 90, 91, 98, 99, 100, 101,
103, 106, 107, 108, 109, 112,
223

legal profession, 106, 112

legal uncertainty, 276, 284, 288

Lugano Convention, 259, 260,
261, 263, 264, 267, 270, 271,
273,277, 281, 282, 283, 290,
291, 292, 297, 298, 299, 362,
364, 365, 366

M

migration, 3, 6, 14, 17, 20, 314

mobility for law students, 94

moral copyright, 185, 186, 187,
189, 190, 191, 192, 193, 194,
195, 196, 197, 198, 199, 200,
201, 202

moral copyright law, 185, 186,
189

N

nationalism, 1, 3, 8, 14
no deal scenario, 216, 359, 363
Norway, 7, 130, 231, 248, 364

P

political community, 2, 4, 16



Index

postmodern, 1, 5, 12

postnational, 1, 3, 5, 13, 14, 21

Practitioners, 137

private international law, 233,
236, 260, 293, 348, 349, 350,
355

public interest, 185, 186, 187,
188, 193

R

research, xvii, xviii, xix, xx, 11,
90, 91, 98, 102, 107, 112, 138,
152, 154, 250

restructuring, 207, 208, 213, 215,
220, 221, 223, 225

S

schemes of arrangement, 208,
213,214, 223, 232, 236, 237,
238

Scotland, xiii, 136, 148, 149, 150,
152, 153, 231, 364

single market, 119, 123, 125, 127,
128

soft Brexit, 309, 336, 337, 338,
339

sovereignty, xii, xiii, 4, 9, 10, 20,
110, 121, 126, 128, 149, 185,
201, 210, 230, 249, 250, 308,
311

Spain, xiii, 96, 103, 188, 199, 243

student mobility, 90, 91, 92, 94,
97,102,103, 106, 111

studying abroad, 101

Supreme Court, 110, 150, 195,
196, 211, 219, 220

377

survey, 91, 94, 95, 97, 99, 101,
102, 103, 104, 106, 112, 276

Sweden, 7, 13, 194

Switzerland, xiv, 14, 103, 129,
364

T

tax, 308, 309, 310, 311, 312, 314,
315, 319, 320, 321, 322, 323,
324, 325, 326, 327, 328, 329,
332, 333, 334, 335, 337, 338,
339, 340

trade agreements, 163, 176, 177,
181

trade defence, 162, 163, 167, 168,
169, 170, 173, 174, 178, 179

Treaty of Lisbon, 3, 18, 352

U
UNCITRAL, 208, 210, 217

V

values, 1, 2,3,5,8,9, 15, 16, 19,
21,22

w

Wales, 108, 136, 148, 149, 150,
152, 231

waste, 135, 136, 137, 138, 141,
142, 143, 144, 145, 147, 150,
151, 152, 153, 154, 158

Waste Framework Directive, 136

Waste Management, 141

withdrawal agreement, 208



